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MONTHLY BULLETIN. 





The Federal Service. ties, 134 clerks, 266 gaugers, 122 storekeepers and 2,011 
Deputy Collectors—There seems to be no founda MW storekeeper gaugers. The League has for some time 
tion for the statement which recently appeared in the ‘8¢d that the employees in this department should be 
newspapers, that the Federal Commission had decided to brought into the competitive class on general principles, 
recommend the classification of deputy collectors of in- °° if it were not possible to bring them all in, that the 
ternal revenue and that an executive order to that effect ffice force should at all events be included. 
would shortly be issued. Annual Report of the Philippine Civil Service Board. 
On June 21 an order was issued taking from the ex- —The fifth annual report of the Civil Service Board for 
cepted class deputy collectors, storekeepers and gaugers the year ending June 30, 1905, is signed by all the com- 
in the Fifth Internal Revenue District of North Carolina. missioners, namely Messrs. William S. Washburn, B. L. 
This action has been regarded as an earnest that similar Falconer and Jose E. Alemany. The report states that 
action would follow as to other districts, but apparently during the period covered, 8,232 applicants entered ex- 
the western district of North Carolina has been dealt with aminations conducted in Manila and in the provinces, 
in this way on account of the peculiar conditions which against a total of 5,911 applicants entering examinations 
exist there. There has been for some time in the North during the nine months covered by the previous report 
Carolina districts what may be called a war between the of the board. Of the total number examined during the 
Rawlins and Blackburn factions in the Republican year, exclusive of those examined for mechanical trades 
party. Some time ago Commissioner Greene of the Fed- and skilled workmen positions, 4,185 entered examina- 
eral Commission visited the western district of North tions conducted in English and 3,555 entered examina- 
Carolina and made a careful examination of conditions tions conducted in Spanish. The figures for the prev- 
there and of the personnel of the internal revenue force. ious year were 2,443 for English and 3,011 for Spanish 
Upon his return he reported in favor of taking the matter examinations respectively. Of the Americans and Fili- 
out of politics and basing appointments and promotions pinos who entered the English examinations, 1,373, or 33 
upon merit exclusively. per cent., passed, while during the period covered by the 
There are sixty-six collection districts for internal previous report, 1,138, of 47 per cent., passed. Of the 
revenue in the United States, over each of which there total number who entered the Spanish examinations dur- 
is a collector. Under these collectors there are 996 depu- ing the year, 1,507, or 42 per cent., passed, as against 
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1,346, or 45 per cent., who passed during the period of 
the preceding report. The report shows that the number 
- of Filipinos who entered and passed examinations con- 
ducted in English has steadily increased since the or- 
ganization of the board. During the last twelve months, 
however, there was a much greater increase than during 
any previous year. Of the 4,185 applicants who entered 
the English examinations during the year, 2,917, or 70 
per cent., were Filipinos, while of the 2,443 applicants 
who entered the English examinations during the period 
covered by the previous report, 1,063, or 44 per cent., 
were Filipinos. Of the Filipinos who entered the Eng- 
lish examination during the year, 652, or 22 per cent., 
passed, as against 282, or 27 per cent., who passed the 
examinations during the period of the preceding report. 
Of the 652 Filipinos who secured eligible ratings, 14 
qualified in the first grade, 157 in the second grade, 284 
in the Filipino teacher, and 159 in the third grade ex- 
amination. The report states that the needs of the ser- 
vice for appointees having the knowledge called for by 
the second and third grade English and the Filipino 
teacher examinations are now being fully met by the 
number of Filipinos who qualify in these examinations. 
During the year 1,002 appointments were made to the 
Philippine civil service as a result of examinations held in 
the islands for entrance to the service ; 437 of the appoint- 
ments were made from English registers and 565 from 
Spanish registers. 

The number of persons appointed in the United States 
to the Philippine service during the year was 225, of 
whom 16 were by transfer from the Federal service. Of 
these 225 appointees, 151 were teachers. There was a 
decrease during the year in the number of original ap- 
pointments to the Philippine civil service made in the 
islands. Including appointments made in the islands by 
promotion, reduction, transfer and reinstatement and as 
a result of examinations held in the United States for 
this service, and by transfer from the Federal service, 
3,800 appointments in the Philippine civil service were 
attested by the board during the year as against 3,100 
appointments attested during the period covered by the 
fast report. The report states that the number of ap- 
pointments to the Philippine service made since the or- 
ganization of civil government clearly indicates the tran- 
sitory nature of the service. The records of the board 
show, however, that the number of separations is grad- 
ually decreasing, as is also the number of appointments, 
which promises greater permanence in the personnel in 
the future. Concerning the employment of Filipinos in 
the civil service the report says: 

The Philippine civil service act and rules contemplate 
the employment of Filipinos wherever possible. By sys- 
tematic training the number of available natives com- 


petent to enter the service is constantly increasing. When 
the act became operative in April, 1901, the Filipinos 
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constituted only a small proportion of the officers and 
employees in the classified service. On January I, 1903, 
the numbers of Americans and Filipinos in the service 
above the grade of laborer were about equal. On Janu- 
ary I, 1904, the ratio of Americans to Filipinos was 
slightly in favor of Filipinos. The ratio on January I, 
1905, was, approximately, 3 Americans to 4 [*ilipinos. 
It is believed that by the end of this calendar year the 
ratio will be nearly 1 to 2. 

Economy in administration, as well as the carrying 
out of the policy of the government, demands the employ- 
ment of a maximum number of Filipinos and a minimum 
number of Americans, at salaries commensurate with 
qualifications. The field for the employment of natives 
widens with their acquisition of a knowledge of the Eng- 
lish language and of the industrial arts. 


The Engineering Service.—We are indebted to the 
Secretary of the Federal Commission for an article in 
pamphlet form by Mr. John F. Hayford, which originally 
appeared in the proceedings of the Society for the Pro- 
motion of Engineering Education, on the opportunities 
for graduates in civil, mechanical, electrical and mining 
engineering in the government service. Mr. Hayford 
begins by excluding graduates of West Point, positions 
in the Isthmian Canal service and positions for which the 
pay is less than $700 a year. Apart from these he finds 
there are 2,600 opportunities for engineering graduates 
in the government service, most of which are under the 
civil service law. He shows that in several ways the en- 
gineering service has advantages over other branches of 
the service. For instance the government is liberal in 
paying traveling expenses and disbursements and, in some 
cases, in furnishing quarters. The hours of service re- 
quired by the government in office positions are short, 
the government employee is liberally treated in regard to 
leave and pay, the engineer under the government has 
more continuous service as a rule than the engineer out- 
side. While change among the higher officials in rail- 
way services, for example, frequently leads to many 
changes in subordinate positions, this is not the case in 
the government service, and wholesale removals do not 
occur. 

There is, Mr. Hayford says, a prejudice against the 
government service in general on the ground that young 
men do not get a chance to develop and that they are 
kept in minor positions with little responsibility, that they 
iose energy and that their powers of initiative remain un- 
developed. So far as engineers in the government ser- 
vice are concerned, Mr. Hayford believes this prejudice 
is not well founded. As a rule, he says, the young en- 


gineer is hard worked, and is given all the responsibility 
he is competent to carry. The officials in control are 
constantly hunting among their subordinates for men 
who will stand responsibility. In the Coast and Geodetic 
Survey, for instance, the captain of one of the steamers 
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engaged in Philippine surveys, has been out of college 
but five years, and the commander of the finest survey 
steamer on the Atlantic has had but twelve years’ experi- 
ence in the survey, and has already been in command 
three and one-half years. If the government service has 
disadvantages they are the disadvantages which are in- 
herent to service in any large organization. 

Mr. Hayford is the chief of the Computing Division 
of the Coast and Geodetic Survey. Speaking in this 
article to educational institutions, he says: “If you send 
your best graduates to us, you will find either that they 
stay with us because they like it, or that they will go out 
into other work and will find that their experience in the 
government service has been a valuable training to them. 
If you send your poorest men to us, you will find them, 
in time, squeezed out by better men.” 


The Civil Service Throughout the Country. 


New York State. 


Action of the State Board—A meeting of the State 
Board was held on July 20, at which a number of resolu- 
tions passed by the New York Civil Service Commission 
came up, and the following action was taken: 

(1) A resolution to include in the exempt class the 
position of secretary to the Chamberlain, Finance De- 
partment, was approved ; 

(2) To include in the competitive class under the 
heads of “positions in the Department of Public Chari- 
ties, etc.,” a caretaker with compensation not exceeding 
$720 was approved ; 

(3) Including in the exempt class under the head of 
Bureau of Public Works in each borough the position of 
“Cashier, Bureau of Sewers, Brooklyn,” was denied ; 

(4) Including in the exempt class in the Board of 
Estimate and Apportionment the position of secretary, 
was approved ; 

(5) Amending the classification of positions in the 
exempt class, Department of Finance, by including “5 
examiners of accounts” and by changing the line “7 ex- 
pert accountants’ to read “12 expert accountants,” was 
returned without approval as to the five examiners of 
accounts and approved as to the five additional expert 
accountants. The approval of the exception of five ad- 
ditional expert accountants was given with the under- 
standing that the Comptroller will apply to the Municipal 
Commission for the transfer from the exempt to the 
competitive class of the position of seven stock and bond 
clerks in his department ; 

(6) Including in the exempt class, Finance Depart- 
ment, the position of supervising statistician and examin- 
er, was approved ; 


GOOD GOVERNMENT 


115 


(7) Amending the classification of positions in the 
exempt class, Mayor’s office, by substituting for the line 
“assistant secretary” the words “executive secretary,” 
was approved ; 

(8) Including in the exempt class under the head 
“Bureau of Public Works in each borough” the words 
“consulting engineer, Richmond,” was approved. 

A few other minor matters were also acted upon. 

Mr. Albert de Roode, Assistant Secretary, appeared in 
Opposition to a number of these exemptions on behalf of 
the Association, and especially opposed the exemptions 
asked for in the Department of Finance. 


New York City. 


The practical difficulty of supplying friends with 
places in the civil service is shown by the interest that 
has recently been exhibited by politicians in the civil ser- 
vice schools. These schools, when properly conducted, 
are necessary and useful institutions and it is only when 
they pretend to do more than they can for an applicant, 
or when, as has someimes been the case, they have ob- 
tained and made use of knowledge they had no business 
to have, that serious objection can be made to them. So 
far as we know, the schools at present in existence in 
New York are general institutions, carried on for the 
benefit of those who run them rather than with the object 
of obtaining positions for candidates in the city service. 
But what may be called a political school is, it appears, 
in existence in the First Republican District of Brooklyn. 
At a meeting held on the evening of July 9 Mr. D. H. 
Ralston, Deputy Commissioner of Deeds, made a speech 
at the headquarters of the district, in which, after saying 
that the leaders proposed to have a series of lectures by 
prominent men on “the aims, purposes and achievements 
of national, State, county and municipal government,” a 
series which would continue until after election day, he 
proceeded as follows: 

At a meeting of this club on Monday evening, April 16, we 
instituted a practical training school for candidates who were 
desirous of taking a civil service examination for positions in 
the Federal, State, municipal and county service; this, I consider, 
is one of the most instructive and beneficial movements we have 
ever made. This is of particular advantage to the young men 
in the Assembly district, and we have extended invitations to 
everybody to attend these meetings, irrespective of politics, which 
are held every Thursday evening at the club house. 

In this work we have the assurance of the assistance finan- 


cially and personally of some of the most prominent men in this 
Assembly district. 


On June 1 the Board of Estimate and Apportionment 
appointed a commission on “Salaries and Grades,” con- 
sisting of the secretary of the Board of Estimate and 
Apportionment; Mr. Hubert L. Smith, Assistant Deputy 
Comptroller; the Secretaries of the five Boroughs; the 
President of the Civil Service Commission ; the Commis- 
sioners of Accounts and Mr. William B. Cromwell, Assis- 
tant Corporation Counsel, for the purpose of investigat- 
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ing the salaries paid in the various positions of the city 
government, the various grades of positions and instances 
where different salaries are paid to employees holding the 
same title and performing the same grade of work, and 
also for inquiring into and determining if possible the 
relative responsibilities that are attached to similar posi- 
tions in the respective departments. 

This commission has signified to the Civil Service 
Reform Association that it would be glad to receive any 
suggestions on the subjects which they are about to in- 
vestigate, and the matter will be taken up by the Com- 
mittee on Administration of the Association. 


Buffalo, N. Y. 


During the month of June the Civil Service Commis- 
sion held an examination for drivers in the Fire Depart- 
ment. The examination consisted of both written and 
practical tests. The practical examination included driv- 
ing a team of fire horses along a certain route and going 
through certain manoeuvers as directed. Also cleaning 
a horse and hitching a team to a supply wagon. The 
commission also held an examination for steam firemen, 
which consisted entirely of a practical test. The exam- 
ination was held in the boiler room of the Ellicott Square 
Building and each of the 31 applicants was required to 
fire one of the boilers and was marked entirely on the 
way in which this was done and his practical knowledge 
of the work. 

The eligible list of the Battalion Chiefs in the Fire 
Department has just been announced. There were three 
vacancies, as three appointments made in the year 1904 
were declared illegal by the Court of Appeals.* Thirty- 
one applicants entered the examination which consisted 
of a physical and written test. Eleven passed the ex- 
amination and the three men who were illegally ap- 
pointed in 1904 were respectively numbers 1, 6, and 9 on 
the eligible list. Accordingly only one of these three 
men who were appointed originally for political con- 
siderations can be appointed to the vacancies. 


Massachusetts. 


Annual Report of the Commission —The Twenty-sec- 
ond Annual Report of the Massachusetts Civil Service 
Commission is dated December 22, 1905, and covers the 
period from October I, 1904, to September 30, 1905, in- 
clusive. It is signed by all the commissioners, namely, 
Charles Warren, Frank Foxcroft and Joseph C. Pelle- 
tier. Mr. Warren was appointed to fill the vacancy 
caused by the expiration of the term of office of former 
Commissioner Charles H. Porter, and took office on July 
10, 1905. The chief changes that were made in the rules 
during the period covered by the report were in the classi- 
fication of the permanent and call fire forces in the cities 





* Schau vs. Buffalo Commission. 


See 23 G. G. I09. 
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of the State. Under the revised rules the age limit of 
applicants for the district police force was changed to 
include persons over 25 and under 40 years of age. In 
Boston and certain other cities a strength examination is 
now given. The new method of conducting examina- 
tions for the fire department has caused a good deal of 
criticism in Massachusetts and charges have been repeat- 
edly made in the newspapers during the last year or so 
that examinations were unpractical and that it was only 
possible for a man with a high grade or college educa- 
tion to pass the civil service examination. To refute this 
idea the commission publishes a list of the occupations of 
men who have succeeded in passing examinations and 
are new on the eligible list for firemen and policemen in 
Boston. The list covers a large number of ordinary city 
and county occupations, ranging all the way from ath- 
letic instructor to laborer. 

The commissioners complain that it is difficult to es- 
tablish eligible lists for many positions in the service of 
the State and cities owing to the lack of applicants for 
examination. They say that with the exception of lists 
for the clerical, police and fire services, the lists of elig- 
ibles for appointment are in many cities small, and fre- 
quently entirely lacking. They deplore this situation as 
opening the door for many political appointees not 
selected for fitness or as the result of open competition, 
and declare that it is a public misfortune that there should 
be any scarcity of candidates for public office. 

In general, they say, city and State officers have given 
support to the commissioners in administering the civil 
service law, but that in several cities, and notably in some 
departments of the city of Boston, there have been at- 
tempts to evade or disregard it, that in the labor service 
of Boston, through false ratings, that is by requisitions 
for various kinds of craftsmen, who on being certified 
are employed as common laborers, and not on the work 
called for, a great injustice is done to men registered as 
common laborers. They also speak of the employment 
of laborers under the false title of “emergency men” 
without any requisition whatever. The commissioners 
complain that they are hampered in the detection of illegal 
appointments by the lack of appropriations necessary to 
maintain an office force sufficient to make prompt inspec- 
tion of pay rolls and advocate legislation which should 
effectively require public officials to file periodically sworn 
pay rolls. In most cases where officials have been noti- 
fied of violations of the law they have complied with the 
orders of the commissioners. In some cases, however, 
it was found necessary to take action under the law to 
prevent illegal payments. During the period covered by 
the report there were held 149 general competitive, 1 
special competitive and 65 non-competitive examinations. 
Three thousand and ten persons were examined for posi- 
tions in different grades of the classified service of the 
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State and several cities and towns, of whom 2,228 were 
men, including 16 veterans, and 782 women; 1,937 passed 
the required examination. Of those examined, 2,760 
had been educated in the common schools and 250 ap- 
pear to have attended college. During the period cov- 
ered by the report, 581 men aid 168 women received ap- 
pointments to positions in the public service. Of those 
appointed, 10 were veterans who had passed the required 
civil service examination, and 22 were veterans appointed 
without examination. 

The commissioners “ask all citizens of the Common- 
wealth to co-operate with them in the maintenance of 
the merit system, by notifying them of infractions or 
evasions of the law on the part of appointing officials, and 
by otherwise insisting that such officials shall make ap- 
pointments for merit and fitness alone.” 


Legislation of the Past Session—During the year 
there were introduced about twenty-five bills which more 
or less affected the civil service and which were followed 
through their various stages by the Massachusetts Asso- 
ciation. In general it may be said that the Committee 
on Public Service in this year’s legislature took no action 
one way or the other, but simply reported “leave to with- 
draw” on most of the bills. 

Governor Guild, it will be remembered, in his inaug- 
ural address, recommended certain legislation which 
should give greater publicity to the times at which civil 
service examinations would be held and legislation which 
should authorize the Civil Service Commission to employ 
an expert to help them in their work. He also advised a 
careful consideration of the question of the further ex- 
tension of the law. The result of these recommendations 
was the passage of an act authorizing the Civil Service 
Commission to employ two additional inspectors, one to 
inspect pay rolls, and the other to take charge of the 
physical examinations. An act was also passed provid- 
ing for greater publicity with regard to the employment 
of civil employees, under which law it becomes the duty 
of the officers in each city to make monthly reports to 
the Auditor of Accounts of all persons employed, the 
salaries received by them, the nature of their services, 
the title of the offices and a statement of any payments 
whatever over and above the regular salary. An act was 
also passed providing that the Commissioners shall post 
notices of examinations in towns in at least five different 
places and in cities in each ward. 

The Massachusetts Association introduced two meas- 
ures, namely one extending the civil service law to 
county officers and one extending it to the heads of de- 
partments in cities. The committee reported “leave to 
withdraw” on the latter measure and this report of the 
committee was accepted by the legislature. Owing to 
the apparent hopelessness of getting a favorable report 
on the county bill it was withdrawn. 
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There were the usual attempts of one sore or another 
to interfere with and cripple the present civil service rules 
and regulations, but these were unsuccessful. Among 
them was a bill giving an appeal in cases of removal to 
the State Board of Conciliation and Arbitration. This 
bill came within one vote of passing, but it was finally 
defeated.* Another was a bill prohibiting the Civil Ser- 
vice Commissioners from making any age limit for ap- 
plicants unless the applicant who applied was physically 
disqualified from performing the duties of the position. 
This bill was passed. A bill providing that police offi- 
cers should hold office during good behavior was put over 
until the next general court. 

It required a veto of Governor Guild to defeat a bill 
which provided that 37% per cent. should be given to the 
physical examination, 371% per cent. to experience of 
two years or more and 25 per cent. to the educational 
portion of the examination of candidates for the fire de- 
partment. It also required his veto to defeat a bill pro- 
viding that members of the fire departments of every city 
or town should be exempt from the civil service law. A 
bill was passed enabling the Governor to appoint and 
designate the chairman of the Civil Service Commission. 


Cambridge, Mass. 


Annual Meeting of the Association—At the annual 
meeting just held of the Cambridge Civil Service Re- 
form Association the following named officers were 
elected: President, John Read; vice presidents, Charles 
W. Eliot, Richard H. Dana, George V. Leverett and 
Charles Eliot Norton; treasurer, George G. Wright; sec- 
retary, Philip P. Sharples; executive committee, Alex- 
ander H. Hill, William F. Bradbury, Arthur H. Brooks, 
Richard H. Dana, David T. Dickinson, William B. Dur- 
ant, William H. Emerson, Franklin T. Hammond, Archi- 
bald M. Howe, George V. S. Michaelis, James J. Myers, 
Charles Eliot Norton, Albert S. Parsons, Franklin Per- 
rin, Edmund Reardon, Joseph G. Thorp, William W. 
Vaughan, George G. Wright, Charles F. Wyman, Morrill 
Wyman, Jr. 

New Haven, Conn. 


Samuel J. Weil—-It was announced on July 13 that 
Samuel J. Weil had resigned from the office of clerk of 
the New Haven Civil Service Board. 

Mr. Weil’s selection as clerk two years ago was pro- 
tested by the Connecticut Civil Service Reform Asso- 
ciation on the ground that he had been appointed to a 
clerical position under the city government without ex- 


amination, in violation of the charter. The board at that 
time was thoroughly partisan and resisted the suggestion 
that an examination was required until the Corporation 





= — 


* The Lomasney bill. See 23 G. G. 69 and 71. 
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The Consular Order. 





Under the provisions of Section 1753 of the Revised 
Statutes, the provisions of the recent consular act and 
the spirit of the civil service law, the President has made 
an order which will undoubtedly result in the improve- 
ment of the consular service, though there is perhaps 
no cause for any very great exultation over it. 

It will be remembered that under the recent act posi- 
tions in the consular service were divided by enumeration 
into classes beginning with the most important cities. 
Under the order vacancies in the position of consul gen- 
eral and consul in the first seven classes are to be filled by 
promotion from lower grades. Consuls in the eighth and 
ninth classes may be taken from men holding inferior 
positions in the consular service who have come into the 
service by examination or by new appointment through 
examination. The higher officials in the Department of 
State are declared eligible to the higher consular posi- 
tions. 

By this order the President announces the course he 
intends to pursue in presenting men for confirmation to 
the Senate. He does not promise to select new men by 
competitive examination, but by a “satisfactory examina- 
tion,” but he says that no promotions shall be made ex- 
cept for efficiency as shown by the work, the ability, the 
promptness and the diligence of the officer and that 
neither in the designation for examination or certifica- 
tion or appointment will the political affiliations of the 
candidate be considered. 

Those who know of how little value non-competitive 
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examinations have been in the past regret that the com- 
petitive system has not been introduced and it is regret- 
ted on all sides that transfers cannot be made freely with- 
in the service, but remain new appointments, subject to 
confirmation by the Senate. Yet it may turn out that this 
beginning is a better one than appears at first glance. 
Jealousy of prerogative, as it was clearly exhibited in the 
discussions in committee on the Lodge Consular Bill, may 
be as strong a factor in the minds of those Senators who 
are unwilling to give up their consular patronage as is 
their belief in the advantages they get out of the patron- 
age itself. Many of them in their hearts would be glad 
to get rid of the burden if they could slide out of it with- 
out formally advocating their right to the honor, and 
this order to a certain extent gives them a chance to do 
that. 

Examinations for the consular service must, by this 
order, include at least one modern language other than 
English; a knowledge of the natural industrial and com- 
mercial resources of the United States, especially with 
reference to the possibilities of increasing and extending 
the trade of the United States with foreign countries ; 
political economy; the elements of international, com- 
mercial and maritime law. Young men who think of 
entering the consular service will now look about for 
institutions where they may fit themselves for it. We 
have received from the Secretary of Columbia University 
a pamphlet announcing for the years 1906-7 the Yale- 
Columbia courses in preparation for foreign service, 
which seem to offer very much what will now be required. 
The programme of studies includes seven divisions: 
languages, geography, ethnology, history, religion, 
economics and law. The courses that are offered will 
enable students to prepare themselves for work in China, 
the Levant, and in Central and South America. For 
the consular service in particular the following subjects 
are prescribed: Two languages besides English; com- 
mercial geography ; elementary statistics ; trade statistics ; 
commerce and commercial policy; elementary law; 
Roman law; commercial law; international law and the 
history of diplomacy. The pamphlet gives detailed de- 
scriptions of the subject matter of the various courses. 


Mr. Bender’s Last Chance. 





The New York State Civil Service Commission has 
handed to Governor Higgins a report on its investigation 
into the charges against Mr. Harry H. Bender, Fiscal 
Supervisor of State Charities, in which he and Herbert 
F. Prescott, the secretary in his office, have been found 
guilty of violating those provisions of the civil service 
law which forbid the collection of political subscriptions. 
In the biblical language of the report, “Mr. Bender and 
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Mr. Prescott, acting with a common purpose and under- 
standing, sat at the receipt of custom for the collection 
of political contributions from the employees in the of- 
fice.” What is more, in this private tax office Bender 
and Prescott were not mere bankers or agents for the 
employees, they were the thing itself as is clearly shown 
by the report. 

Governor Higgins has given these gentlemen until 
July 30 to answer the report. To be sure, Mr. Bender 
had his day in court before the Commission, but it is 
polite and in keeping with the actions of the Governor 
in this case from the beginning, that Mr. Bender should 
be given every opportunity for delay, or rather, one might 
say, to dismiss himself. The Governor has certainly given 
Mr. Bender all the rope he could use and if he now hangs 
himself no one can accuse the Governor of having hur- 
ried his end or the end of the tax gathering system which 
he, as treasurer of his County Committee, represented. 

The salaries in the office of the Fiscal Supervisor 
amount to something over twenty-four thousand dollars 
a year and the tax of three per cent. levied on this would 
be about seven hundred dollars from this little office 
alone, including women and Democrats. 

At this rate, and including women and Democrats 
the levy in the Excise Department ought to amount to 
over seven thousand dollars and in the Educational De- 
partment, if thoroughly enforced, to nearly nine thousand. 
From the whole State service the contribution must be 
something quite handsome and very easy to get in. 

The Governor could wreck this system if he chose 
for as Commissioner Roosevelt said in the Eleventh Re- 
port of the Federal Commission, where public officials 
actively aid in enforcing the law there is no difficulty in 
putting an end to political assessments. 

The State Commission is doing its best to stop this 
political blackmail and the bill which, at its instance, was 
introduced at the last session of the legislature,. requiring 
all employees to file a statement of their political contri- 
butions, was a praiseworthy effort in that direction. This 
report on the Bender and Prescott case is another square 
blow at the abuse and if Mr. Bender is punished will be 
effective. 

Would that the time had come when we could advise 
office holders to refuse to pay up and could give them the 
assurance that they might do so with safety. They could 
do so now if they would only refuse in a body. Not even 
a Bender would dismiss his whole office force, but as 
there is no removal rule in the State service the stray 
rebel, unless he is a veteran or for some other reason 
entitled to a trial, would not yet be safe. 

Legislation might help to hasten the abolition of this 
slavery, but even without legislation the State Commis- 
sion, whose right to investigate along these lines has 
now been confirmed by the Court of. Appeals, can do 
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much by making investigations of its own motion, as the 
Federal Commission used to do as long as its money held 
out, and it can in the end abolish political contributions, 
as they have practically been abolished in the Federal 
service. 


We print a letter upon the subject of the application 
of the merit system to higher municipal officers from a 
gentleman who is thoroughly conversant with the system 
of examinations conducted by the Federal Civil Service 
Commission and who is, in fact, connected with the Fed- 
eral service, but who withholds his name because he pre- 
fers to take part in this discussion rather as one who is 
interested in civil service reform than as an official. 


Resolutions of the Women’s Auxiliary of 
Massachusetts on the Death of Carl Schurz. 


Resolved, That the Women’s Auxiliary of the Massa- 
chusetts Civil Service Reform Association deplores the 
loss which the cause of Civil Service Reform has suffered 
in the death of the Hon. Carl Schurz. 

Patriot and idealist, both in civil and military capaci- 
ties, he gave his adopted country faithful and generous 
service. 

He leaves behind him a record of unswerving devo- 
tion to the truth as he saw it, and an example of noble 
independence as rare as it is inspiring in political life. 
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An examination was 
then tardily held, in which Weil barely passed. He came 
out fourth on the list. Nevertheless he was appointed 
and as the forms of law had been complied with, has 
held office till now. 

The disturbance caused by this act of the board was 
a warning to the machine and it has been more cautious 
ever since. The examinations on their face have been 
fair. 

Philadelphia. 

The usual perplexities beset the new Philadelphia 
Civil Service Commission through questions raised by 
the heads of departments as to the applicability of the 
law and rules to their employees, but so far the com- 
mission seems to have met these with excellent judgment 
and tact. 

To those who are acquainted with the past history of 
Philadelphia offices and the connection between these 
offices and politics, one of the most noteworthy actions of 
the commission is the advertisement published by it in the 
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newspapers of July 6 giving notice of an examination for 
extra clerks in the office of the Receiver of Taxes. This 
office did not come under the provisions of the old civil 
service law and the positions in question constituted one 
of the most important assets of the local organization in 
providing rewards for workers. The value of the new 
civil service law passed at the last session of the legis- 
lature is here plainly shown by the fact that this use of 
the tax office will no longer be permitted. In the same 
way an effort on the part of the Receiver of Taxes to 
make temporaary appointments and to re-make them as 
often as was desired for the benefit of the appointees, has 
failed owing to the refusal of the commission to approve 
of such attempts to beat the law. 

On the other hand the commission has granted ex- 
emptions from examination where it was shown that 
strict adherence to the rules would delay necessary work 
and where it was evident that the request was not made 
for political purposes. Instances of this kind occurred 
in the case of the work being done on the Filtration 
Plant. The commission has also shown its consistency 
by making appointments to its own office force after 
competitive examinations and in accordance with the 
law and rules. 

An interesting incident is the appointment after ex- 
amination of a woman, a Miss Ramsey, as special agent 
in the Department of Health. Miss Ramsey had received 
the highest average in her examination. 

Some of the fruit of the good work done by Mr. Ed- 
ward W. Faries, employed by the Pennsylvania Asso- 
ciation to travel through the State in the interests of the 
cause, is now showing itself. An enthusiastic meeting 
was held at Wilkes-Barre and an association, to be called 
the Luzerne Civil Service Reform Association, was or- 
ganized. Messrs. Scott and Jenks of the Executive Com- 
mittee of the Pennsylvania Association, were present and 
helped to complete the organization of the new associa- 
tion, of which Mr. Tuthill R. Hilliard was elected presi- 
dent and Mr. William J. Trembath, secretary. The asso- 
ciation starts out with a membership list of about one 
hundred, and in this list are included the mayor, the chief 
of police and other city officials. 


Wilkes-Barre, Pa. 


A New Association—The establishment of a Civil 
Service Reform Association at Wilkes-Barre, Pa., an ac- 
count of which is given in the report of our Philadelphia 
correspondent, has received the support of the local news- 
papers practically without exception. Certain qualifying 
remarks by the Wilkesbarre Record gave occasion to 
Mr. W. J. Trembath, one of the founders of the associa- 
tion, to write a letter to that newspaper which is of in- 
terest as showing the local situation, a situation which 
can doubtless be paralleled in many other cities of the size 
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of Wilkes-Barre, and which offers substantial reasons 
for the foundation of similar associations in other places. 
In offering our congratulations to the newly formed asso- 
ciation we take pleasure in printing Mr. Trembath’s letter 
in full. 


Editor of the Record: 

Your editorial in yesterday’s issue was evidently intended 
to introduce to the favorable notice of the community the move- 
ment for local civil service reform, and, in the main, was well 
adapted to that object. But if you are correct, that “in counties 
like Luzerne and cities like Wilkes-Barre the vicious effects of 
the spoils system have not been appreciably felt,” then effort to 
secure a change of methods would seem to be unnecessary and 
misdirected. It may be conceded to local pride that our own 
city is governed better than most, but here as elsewhere the 
knowledge that his place was secured upon the merits, as the 
result of open competition and is not at all due to “place hunt- 
ing” or dirty political work, will raise the city employees inches 
in his own esteem and in public respect. The further knowledge 
that his tenure is secure during competency, and good behavior, 
and that he is out of reach of the displeasure of the ward poli- 
tician, will encourage him in the performance of duty in Wilkes- 
Barre, no less than in Philadelphia. 

As to Luzerne County. The number of employees and office 
holders is, as you say, few. Still it is true that the court house 
provides salary without real employment to a dozen or sixteen 
able-bodied men, denominated tipstaves. When Wilkes-Barre was 
a city of 25,000 people the same number of able-bodied men kept 
the peace of the whole city. Since the Record has been a daily 
newspaper it has recorded the turning out of trained and the incom- 
ing of untrained clerks as often as administrations have changed 
in the several county offices. The chief clerk of the prothono- 
tary’s office, himself a shining example of the advantage to the 
public of tenure in office during good behavior, has during thirty 
years trained a dozen generations of clerks, only to lose their 
help as soon as they had attained some degree of proficiency. 
A few months ago the writer took note of a clerk in this office 
writing down “Masurie” as a sovereign State. His salary was 
$1,000 per annum, but if earned at all it was in his own ward 
before he became a public servant. 

The dweller among unsanitary conditions may become so 
accustomed to bad smells that they no longer offend the nose. 
To some extent this condition has obtained among those who 
have occasion to frequently use the public offices. Newspaper 
men, I presume, grow accustomed, even as others. 

f amid the improvements and conveniences of a new court 
house could be installed an improved and efficient public ser- 
vice, we should readily appreciate, then, that the present system 
belongs to and harmonizes only with the dilapidated pile in 
which it is installed. W. J. TreEMBATH. 


Application of the Merit System to Higher 
Municipal Offices, 





The Editor, Goop GOVERNMENT, 
New York City, N. Y. 


Sir: In the July issue of Goop GovERNMENT you dis- 
cuss the application of the merit system to higher munic- 
ipal offices, and state that there is at present some differ- 
ence of opinion among civil service reformers as to where 
the line should be drawn, and that further discussion must 
be had before any plan can be formulated which will 
represent the policy of the League. On the one hand, 


some believe that the examination system ought to be ap- 
plied to heads of bureaus who do not decide or have the 
responsible execution of decisions on questions of munic- 
ipal policy; and on the other, those who favor the ex- 
tension of the examinations somewhat more radically 
point out that they do not advocate the selection of all 
the higher officers by examination, but those only who 
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could properly be so selected, in the opinion, let us say, of 
the governor of a State, of the council of a city, or of a 
civil service commission ; and that while, as a rule, heads 
of departments do not originate policies, but simply carry 
out details like many other persons now under civil ser- 
vice rules, it is claimed that the objection that a subordin- 
ate ought to be in full political sympathy with his superior 
officer has long since been met and overcome. 

The decision of this question must largely turn upon 
whether a competition chiefly in the nature of an inquiry 
into the education, experience, work accomplished, and 
honors attained by the candidates, would, if properly 
conducted, bring out the very best men. In view of the 
difficulties encountered in municipalities in securing the 
appointment of suitable men for higher offices without 
the aid of an examination system, it may be well to call 
attention to some of the advantages that arise from the 
holding of competitive examinations for such positions. 

For the purpose of this discussion it will be assumed 
that the person or body having the power of appointment 
is earnestly desirous of securing the best qualified men, 
irrespective of personal or partisan sympathies. In such 
a case, probably the greatest advantage of applying the 
competitive system would be in expanding the sphere of 
information of the appointing officer, as to possibly suit- 
able material. Under present conditions, while the ap- 
pointing officer seeks directly for the man needed for 
each vacancy as it arises, his sphere of information does 
not extend beyond his personal acquaintance or the 
acquaintance of his immediate advisers, and of those 
persons to whom he may apply for suggestions. There 


may undoubtedly be men who would be very useful, of 
whom he would have no direct knowledge, and who might 


not happen to be known to any of those to whom he 
might apply for suggestions. Under the present method 
such material would entirely escape consideration. On 
the other hand, if a competitive examination were held, 
it would be thoroughly advertised by the Civil Service 
Commission, both by announcements given to the press 
and published widely, and by special circulars containing 
full information, distributed to technical schools and 
journals. In this way the widest possible field would be 
reached, and it is hardly to be supposed that any available 
man with the technical qualifications desired, and of suffi- 
cient alertness to make him valuable, would fail to take 
the opportunity to put himself in line for consideration. 
The appointing officer could, of course, aid in circulating 
the information, and make sure that the desirable men 
of whom he happened to know had the opportunity to 
enter the examination. 

It is sometimes objected that the best men will not 
enter competitive examinations. This, however, is large- 
ly a matter of opinion, and is not borne out by the ex- 
perience of the Federal Civil Service Commission, at 
least not in cases where the examination was a thorough- 
ly practical test. In fact, experience has shown that 
where the examination is held in good faith, and appli- 
cants believe they will receive just and impartial consid- 
eration, the best men and those most to be desired will 
gladly compete. Where a man lacks the self confidence 
to enter such an examination, he may be lacking in other 
essential qualifications. 

The outlining of these higher examinations is, of 
course, a difficult task, but much progress is being made 
in adapting them to practical needs. The Federal Com- 
mission has prepared and held hundreds of different 
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kinds of technical examinations ior positions requiring a 
nigh degree, not merely of technical qualifications, brit of 
administrative talent. This Commission is ready to aid 
public bodies throughout the country in the preparation 
of schemes of examination, and in giving advice on the 
subject. 

The positions which have been successfully filled in 
the Federal service through the competitive system are as 
responsible and important as any which a municipality 
would have to fill, with the exception of, possibly, less 
than a dozen positions in each of the largest cities. A 
few of the positions for which competitive examina- 
tions have been held in the Federal service are: Super- 
vising architect, administrative biologist, building super- 
intendent, chief of division of chemistry, highway en- 
gineer, tariff expert, pharmacologist, basteriological 
chemist, and consulting and constructing civil -ngineer. 

It is difficult, but not impossible, to construct a test 
which would be sufficient to determine the possession of 
the desired qualifications, eliminating those applicants 
who are unworthy of further consideration. The pur- 
pose of the examination is by proper advertising to get 
together as far as possible all available material, and then 
by means of the examination given to separate those most 
capable in the order of their relative fitness. 

An examination does not consist in the answering of 
academic questions, except for mere clerkships. A large 
part of an examination usually consists in the weighing 
of the applicant’s education, his experience and the re- 
sults of his labors along certain specified lines of research, 
administration, management of employees and the like. 
These lines of inquiry are foreign to the ordinary con- 
ception of a competitive examination, and yet they form 
a part of nearly all the high-grade examinations held by 
civil service commissions, and are, in fact, the identical 
lines along which an appointing officer proceeds in de- 
termining the fitness of a man for these positions. In 
addition to these subjects, a thesis upon an assigned sub- 
ject, limited to a certain length and required to be written 
under certain given conditions, is found to be a good 
test of a man’s value. It is not probable that an examina- 
tion in the ordinary sense of the propounding and an- 
swering of questions is either necessary or particularly 
valuable in this connection. Each application will be sup- 
ported, of course, with certificates of the educators, em- 
ployers or associates with whom the applicant has worked 
as to his skill and attainments. 

Assuming that the appointing officer is only actuated 
by a desire to secure the fittest man, he should not be un- 
willing to welcome the aid of an impartial and experi- 
enced civil service commission in appointing a man who 
has been demonstrated to be more fit than any one with 
whom he may be already acquainted. With such an atti- 
tude on the part of the appointing officer a civil service 
commission should be of aid and make certain that the 
tests used in the examination reflect his views as to the 
qualifications desired, and that those certified for ap- 
pointment are conclusively the best qualified persons. 

The experience of the Federal Commission in co- 
operating with appointing officers has been so satisfac- 
tory that the person standing highest in the examination 
usually receives the appointment. The examinations are 
conceded to be such sufficient tests that there is no desire 
to use the whole register as a sort of consulting list of 
available material, to be more carefully considered in each 
instance, rather than to confine the consideration to the 
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three eligibles who happen to be at the head of the regis- 
ter. There may be instances, however, where the reg- 
ister contains the names of men with varied qualifica- 
tions and where a number of different kinds of positions 
are to be filled, in which it may be proper to examine the 
whole register with a view of selecting only those who 
possess in the highest degree the particular qualifications 
desired in a special case. A commission should, therefore, 
recognize the propriety of such action and co-operate with 
the appointing officer in each case with a view of finding, 
not merely a fit man, but the most fit man for the posi- 
tion to be filled, regardless of all other considerations. In 
other words, the system pursued by the civil service com- 
mission should be so wise and elastic as to completely re- 
spond to every proper requirement of the public service. 

There are incidental advantages in the competitive sys- 
tem in providing an eligible register from which men of 
proved competency can be quickly supplied in an emer- 
gency. Without such a system practically the same work 
has to be done for each appointment; whereas under the 
examination method the work of preliminary inquiry at 
least is done once for all. 

Again political and personal pressure would be lessened. 
While it is true that such pressure may not be particularly 
embarrassing to an appointing officer in making appoint- 
ments to highly technical positions, yet if it becomes 
known that there is difficulty in finding suitable men an 
invitation arises for suggestions from all sources, includ- 
ing political sources. 

Where an appointment is made as the result of a thor- 
ough examination by an outside body, like a civil service 
commission, the appointing officer is protected from criti- 
cism respecting his selection. He may answer that 
it is his duty to select the most suitable and worthy, 
and that he has brought to his aid the machinery estab- 
lished by law for that purpose. It is easier, more eco- 
nomical and safer in the long run to make appointments 
through examinations than without their aid. 

In the fullest harmony and sympathy between the 
appointing officer and the commission lies the success of 
these higher examinations. The examination itself should 
be drawn by the commission after a full consultation with 
the appointing officer, if, indeed, it were not actually out- 
lined and prepared by him. In the marking, the appoint- 
ing officer, will, of course, be invited to lend expert assist- 
ance, and thus he would be in close touch with the 
situation, and in addition would avail himself of the ad- 
vantages of the machinery of the Commission. 

The problem of civil service reform has changed. It is 
now a problem of correcting the bad traditions of admin- 
istration and strengthening governments against the in- 
fluence of corporations. The influence of corporations is 
often exercised directly and powerfully on the appoint- 
ment to office of weak or inferior men, with a view to keep- 
ing the governments incapable of enforcing the thorough 
inspection and regulation of city monopolies. It is, there- 
fore, vital, not merely that capable men should be ap- 
pointed, but that the system of appointment should be 
safeguarded against the exercise of corporate influences. 
The non-partisan and impersonal system of open competi- 
tive examination by an outside impartial body, like a civil 
service commission, can alone be relied upon in the long 
run for the protection of the interests of the people. 

Very respectfully, 
X. 
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Executive Order. 


Regulations Governing Appointments and 
Promotions in the Consular Service. 


Whereas, The Congress, by Section 1753 of the Re- 
vised Statutes of the United States has provided as fol- 
lows: 

“The President is authorized to prescribe such regula- 
tions for the admission of persons into the civil service of 
the United States as may best promote the efficiency 
thereof, and ascertain the fitness of each candidate in re- 
spect to age, health, character, knowledge and ability for 
the branch of service into which he seeks to enter ; and for 
this purpose he may employ suitable persons to conduct 
such inquiries, and may prescribe their duties and estab- 
lish regulations for the conduct of persons who may re- 
ceive appointments in the civil service.” 

And, whereas, the Congress has classified and graded 
the consuls-general and consuls of the United States by 
the act entitled “An act to provide for the reorganiza- 
tion of the consular service of the United States,” ap- 
proved April 5th, 1906, and has thereby made it prac- 
ticable to extend to that branch of the civil service the 
aforesaid provisions of the Revised Statutes and the prin- 
ciples embodied in the Civil Service Act of January 16, 
1883: 

Now, therefore, in the exercise of the powers con- 
ferred upon him by the Constitution and laws of the 
United States, the President makes the following regula- 
tions to govern the selection of consuls-general and con- 
suls in the civil service of the United States, subject 
always to the advice and consent of the Senate: 

1. Vacancies in the office of consul-general and in the 
office of consul above class 8 shall be filled by promotion 
from the lower grades of the consular service, based upon 
ability and efficiency as shown in the service. 

2. Vacancies in the office of consul of class 8 and of 
consul of class 9 shall be filled: 


(a) By promotion on the basis of ability and effici- 
ency as shown in the service, of consular clerks, and of 
vice-consuls, deputy consuls and consular agents who shall 
have been appointed to such offices upon examination. 


(b) By new appointments of candidates who have 
passed a satisfactory examination for appointment as con- 
sul as hereafter provided. 


3. Persons in the service of the Department of State 
with salaries of two thousand dollars or upwards shall be 
eligible for promotion on the basis of ability and efficiency 
as shown in the service, to any grade of the consular ser- 
vice above class 8 of consuls. 


4. The Secretary of State, or such officer of the De- 
partment of State as the President shall designate, the 
Chief of the Consular Bureau and the Chief Examiner of 
the Civil Service Commission, or some person whom said 
Commission shall designate, shall constitute a Board of 
Examiners for admission to the consular service. 

5. It shall be the duty of the Board of Examiners to 
formulate rules for and hold examinations of applicants 
for admission to the consular service. 

6. The scope and method of the examinations shall 
be determined by the Board of Examiners, but among the 
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subjects shall be included at least one modern language 
other than English; the natural, industrial and commer- 
cial resqurces and the commerce of the United States. 
especially with reference to the possibilities of increasing 
and extending the trade of the United States with foreign 
countries ; political economy; elements of international, 
commercial and maritime law. 

7. Examination papers shall be rated on a scale of 
100, and no person rated at less than 80 shall be eligible 
for certification. 

8. No one shall be examined who is under twenty- 
one or over fity years of age, or who is not a citizen of 
the United States, or who is not of good character and 
habits and physically and mentally qualified for the proper 
performance of consular work, or who has not been spe 
cially designated by the President for appointment to the 
consular service subject to examination. 

9g. Whenever a vacancy shall occur in the eighth or 
ninth class of consuls which the President may deem it 
expedient to fill, the Secretary of State shall inform the 
Board of Examiners, who shall certify to him the list of 
those persons eligible for appointment, accompanying the 
certificate with a detailed report showing the qualifica. 
tions, as revealed by examination, of the persons so certi: 
fied. If it be desired to fill a vacancy in a consulate in a 
country in which the United States exercises extra-terri- 
- torial jurisdiction, the Secretary of State shall so inform 
the Board of Examiners, who shall include in the list of 
names certified by it only such persons as have passed the 
examination provided for in this order, and who also 
have passed an examination in the fundamental princi- 
ples of the common law, the rules of evidence and the trial 
of civil and criminal cases. The list of names which 
the Board of Examiners shall certify shall be sent to the 
President for his information. 


10. No promotion shall be made except for efficiency 
as shown by the work that the officer has accomplished 
the ability, promptness and diligence displayed by him ir 
the performance of all his official duties, his conduct and 
his fitness for the consular service. 

11. It shall be the duty of the Board of Examiners 
to formulate rules for and hold examinations of persons 
designated for appointment as consular clerk, and of such 
persons designated for appointment as vice-consul, deputy 
consul and consular agent, as shall desire to become 
eligible for promotion. The scope and method of such ex- 
amination shall be determined by the Board of Examiners 
but it shall include the same subjects hereinbefore pre- 
scribed for the examination of consuls. Any vice-consul 
deputy consul or consular agent now in the service, upon 
passing such an examination shall become eligible for pro- 
motion, as if appointed upon such examination. 

12. In designations for appointment subject to ex- 
amination and in appointments after examination, due re- 
gard will be had to the rule, that as between candidates 
of equal merit, appointments should be so made as to 
secure proportional representation of all the States and 
Territories in the consular service; and neither in the 
designation for examination or certification or appoint- 
ment will the political affiliations of the candidate be 
considered. 

THEODORE ROOSEVELT. 


The White House, June 27th, 1906. 
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The Bender Case. 


Keport of the New York State Civil Service 
Commission. 


To the Governor: 

The State Civil Service Commission, on June 22, 
1905, received from the New York Civil Service Reform 
Association a request to conduct an investigation relative 
to the enforcement of Section 24 of the Civil Service Law 
in the Department of the Fiscal Supervisor of State 
Charities. In support of the request the Association pre- 
sented an affidavit of Edwin A. Doty, formerly a book- 
keeper in the office of the Fiscal Supervisor of State 
Charities, charging violation of the law in that office. 
This affidavit is attached to this report as Appendix A. 

At a meeting of the Civil Service Commission held 
on July 14, 1905, investigation of the allegations of this 
affidavit was begun ex parte, and the testimony of Mr. 
Doty and of several employees in the office of the Fiscal 
Supervisor was taken, which tended to show that polit- 
ical contributions had been solicited and received by 
Herbert IF. Prescott, the Secretary in the office of the 
Fiscal Supervisor, that information of such solicitation 
had been given to Harry H. Bender, the Fiscal Super- 
visor of State Charities, and that Mr. Bender had him- 
self received a political contribution from a subordinate, 
George W. Hobbs, Chief Clerk in the office. By orde1 
of the Civil Service Commission copies of this testimony 
were transmitted to Mr. Bender and Mr. Prescott in 
order that they might make answer to these allegations 
if they desired. Mr. Bender and Mr. Prescott replied 
requesting a postponement of further hearings unti! 
September 11, on the ground that witnesses whom they 
desired to examine would be on vacations until that 
time. On September 14, 1905, the date set for further 
hearings in compliance with this request, counsel for 
Mr. Bender and Mr. Prescott appeared and protested 
against the authority of the Commission to conduct the 
investigation. An adjournment was taken to submit the 
legal question raised to the Attorney General, who gave 
an opinion that Section 6 of the Civil Service Law con. 
ferred ample power for the proceedings in question 
Accordingly the Civil Service Commission, at a meet- 
ing on September 28, 1905, overruled the objection 
Thereupon the Commissioners were served with alter- 
native writs of prohibition from the Supreme Court 
After argument before the Special Term on the return 
the applications for the writs were denied. An appeal 
was taken by Mr. Bender and Mr. Prescott to the Ap- 
pellate Division, which upheld the power of the Com- 
mission to make the investigation, and in turn to the 
Court of Appeals which finally and unanimously estab- 
lished the authority of the Commission to investigate 
and report upon all matters touching the enforcement 
and effect of the provisions of the civil service law. In 
accordance with this decision the Commission continued 
its investigation on May 11, 1906, and took further tes- 
timony. Counsel for Mr. Bender and Mr. Prescott ap- 
peared, examined witnesses summoned at their request 
and cross-examined other witnesses brought before the 
Commission. Neither Mr. Bender nor Mr. Prescott testi- 
fied or appeared in person at any stage of the proceed- 
ings. The testimony taken is transmitted in full as ap- 
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pendix B to this report. The significant statements which 
proved directly pertinent to the inquiry may be briefly 
summarized as follows: 


THE EVIDENCE. 


Edwin A. Doty testified that in the fall of 1902, while he was 
an employee in the Fiscal Supervisor’s department, Herbert F. 
Prescott asked him, in the office of the Fiscal Supervisor, to 
make a contribution to a political campaign fund, saying that two 
or three per cent. of the salaries of employees was wanted; that 
he made no answer to the request, but a few days later called 
on Mr. Bender in his private office in the C: 1 and told him 
that it would be impossible for him to mak. je contribution 
asked for by Mr. Prescott; that Mr. Bender reptied: “I will take 
with you about this some other time, Mr. Doty;” that he had 
no further conversation on the subject with Mr. Bender and 
made no contribution; that on September 12, 1904, Mr. Prescott, 
in the office of the Fiscal Supervisor, said to him: “The State 
Committee has asked us for a contribution,” that he made no 
reply; that he heard the same suggestion made to Mr. Wemple, 
Mr. Forsyth and Mr. Van Liew, fellow employees; that on 
October 4, 1904, Mr. Prescott said to him when they were in the 
elevator of the Capitol, after the close of business hours: “Mr. 
Doty, I have been waiting for you and I want to send it to- 
morrow; all the others have chipped in;” that he answered: “You 
need not wait any longer on my account;” that he saw Mr. 
Prescott hand what he supposed to be receipts for political con- 
tributions to Mr. Forsyth, Mr. Van Liew and Mr. Wemple, with 
the remark: “Here is the receipt for your money,” and that one 
of them remarked: “If one is to pay all ought to have to.” He 
also testified that the notice issued to heads of departments by 
Governor Odell, dated August 31, 1904, warning against political 
assessments, and requesting that a copy of the law be posted in 
the departments, had not been complied with in the office of the 
Fiscal Supervisor. 

William B. Wemple, a Democrat, employed in the office of 
the Fiscal Supervisor, testified that in the fall of 1902 he made 
a contribution to the Republican campaign fund. When asked: 
“Did you do it of your own motion or were you asked to do 
it?” he replied: “I was not asked,” and to the further question, 
“You went of your own motion to somebody and made the con- 
tribution? Please explain,” he said: “Well, it is rather difficult 
to explain. I made a contribution and I might say it was volun 
tary, and yet it was suggested to me by Mr. Prescott.” The 
initiative in the matter had been taken by Mr. Prescott. In the 
fall of 1904 Mr. Prescott again suggested the propriety of con 
tributing and in both cases suggested the amount to be paid 
which was $54 each year, or 3 per cent. of Mr. Wemple’s salary 
The first suggestion was made in the Capitol, in the corridor 
leading to the elevator. The witness did not remember when the 
last one was made. He produced two checks which had been 
given to Mr. Prescott for political contributions; the first, for 
$54, dated October 6, 1902, drawn to the order of Herbert F. 
Prescott and endorsed by Herbert F. Prescott; the second, for 
$54, dated September 23, 1904, first drawn to the order of Her- 
bert F. Prescott, but with the name stricken out and the word 
“cash” substituted. This change had been made at Mr. Pres- 
cott’s request. The witness had received no receipt from Mr. 
Prescott. He had never seen in the office any notice in compli- 
ance with Governor Odell’s circular. 

Caroline A. Christie, employed in the office of the Fiscal 
Supervisor, had made a contribution of $27 to the Republican 
campaign fund in the fall of 1904, that sum being 3 per cent. of 
her salary. She was not asked to contribute, yet she did not do 
it of her own motion. Asked to explain, she said: “I don’t 
know as I can explain it. I knew that the money was being given 
to Mr. Prescott.” She had talked the matter over with Mrs 
Kelly, a fellow employee, and had heard it said in the Capitol 
that “they were giving that amount—3 per cent. of the salary.” 
She had no conversation with Mr. Prescott, but laid the money 
on Mr. Prescott’s desk when he was not there, and without any 
note. In answer to the question: “How could you tell that the 
money you left on Mr. Prescott’s desk would be used for that 
purpose?” she said: “I don’t know anything about it.” Subse 
quently she found on her own desk a printed receipt for a cam- 
paign contribution, by whom signed she could no remember. She 
had never had her attention called to or seen Governor Odell’s 
notice. 

James B. Kilbourn, an employee in the office of the Fiscal 
Supervisor, contributed 3 per cent. of His salary to the Repub- 
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lican campaign fund in 1904 without solicitation. He sent the 
money to Mr. Prescott by mail and subsequently found on his 
desk in the office of the Fiscal Supervisor the State Committee’s 
receipt for the amount. He had no conversation, either with Mr 
Bender or Mr. Prescott on the subject. Asked how he came to 
fix upon the amount of his contribution, he said: “It was talked 
all over town that 3 per cent. was the proper thing.” He did 
net recollect having seen Governor Odell’s notice posted in the 
office. 

C. I. Van Liew, an employee in the Fiscal Supervisor’s 
office, testified that in the fall of 1902 he gave money to Mr. 
Prescott for the Republican campaign fund. To the question: 
“Why did you give it to him?” he replied: “Simply for the rea- 
son that I had been in the habit of contributing every year to the 
Republican organization, and Mr. Prescott simply said to me that 
he was going to contribute and if I cared to do so we could send 
it together.” He gave 2 per cent. of his salary that year and 
arrived at the sum by “questioning in all the departments.” He 
contributed in practically the same way in 1903, handing the 
money to Mr. Prescott, who had spoken to him “just casually” 
about it. In 1904 he contributed 3 per cent. of his salary. He 
secured a New York draft to his own order, endorsed it in blank, 
and gave it to Mr. Prescott. Subsequently he found on his desk 
the receipt of the treasurer of the State Committee, signed “Louis 
Stern.” He never had any conversation on the subject with Mr. 
Bender and never saw any notice concerning political contribu- 
tions posted in the office. 

John W. Ennis, an employee in the Fiscal Supervisor’s office, 
contributed 3 per cent. of his salary to the Republican campaign 
fund in 1902. He was not asked to contribute, but did it because 
it was in the atmosphere. He handed the money to Mr. Prescott 
and subsequently found on his desk a receipt for the $36, signed 
by Herbert F. Prescott, which he produced in evidence. In 
1904 he also contributed 3 per cent. of his salary. He was not 
asked to do so. He went to Mr. Prescott and told him he wanted 
to do something for the party, and gave him $36. He received by 
mail a receipt signed “Louis Stern.” When asked if he had seen 
in the office a notice calling attention to the law regarding con- 
tributions he said, “I don’t know. Since you have been asking 
that question it seems to me that I have, but I don’t know 
whether in the office or not.” 

Mrs. May F. Kelly, an employee in the Fiscal Supervisor’s 
office, had never had any dealing whatever with either Mr. Pres- 
cott or Mr. Bender with regard to political contributions. She 
had succeeded her husband in the office and had every year, fol- 
lewing her husband’s custom, sent a contribution direct to the 
Republican State Committee. 

Edward C. Eaton, a page in the Fiscal Supervisor’s office. 
under 21 years of age, had never made or been asked to make 
any political contribution. 

George W. Hobbs, Chief Clerk in the office of the Fiscal 
Supervisor, testified that he had been in the habit of contributing 
year after year. All his contributions since entering the Fiscal 
Supervisor’s office had been made to Mr. Bender himself. He 
had been in the habit of contributing while employed in the 
Comptroller’s office, and after the creation of the Fiscal Super 
visor’s office and his transfer to it he had continued the custom 
In the earlier years he had given no fixed proportion of his salary 
and paid no attention to percentages. In October, 1902, he drew 
a check for $30 payable to “cash” and gave it to Mr. Bender in 
the Fiscal Supervisor’s office in the State Capitol. The check 
after payment, was returned to him with the endorsement “H. H 
Bender,” which he knew to be Mr. Bender’s signature. This 
check was received in evidence. On its stub in his check book 
Mr. Hobbs had made the memorandum, “Political Contribution.’ 
In October, 1903, he gave to Mr. Bender in the office of the Fisca! 
Supervisor a check for $25, drawn to “cash,” making a memor 
andum on the stub, “Political Assessment.” This check was 
returned after payment bearing the endorsement by rubber 
stamp: “Pay to the order of Albany County Bank, Albany, N 
Y. H.H. Bender.” This check was produced in evidence. He 
did not remember getting a receipt for either of these payments 
He had not been asked to make them or had any conversation 
with Mr. Bender beyond perhaps saying, “My contribution,” as 
he laid the checks on Mr. Bender’s desk. Mr. Hobbs testified: 
“IT either told him or I didn’t tell him—it went without saying 
you know. He understood what it was for. It was the time 
that I gave up, as I had been in the habit of doing. Remarks 
were not necessary. I could not say whether I said anything o1 
not.” On August 31, 1904, Mr. Hobbs drew a check for $125 
to the order of “cash,” marking the stub “Political Assessment.’ 
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This was for 5 per cent. of his salary. Nobody suggested the 
amount he should pay, but he had arrived at it from what he 
had heard about the Capitol or read in the paper. He handed 
this check to Mr. Bender in the office of the Fiscal Supervisor 
A few days later, when he was in the Fiscal Supervisor’s private 
office, Mr. Bender had handed this check back to him. The wit- 
ness testified: “He handed it to me one time when I was in the 
office and he said: ‘This is more than others are giving,’ or words 
to that effect. I took the check very gladly and made it for a 
less amount.” On that same day, September 7, 1904, the witness 
had drawn a check to the order of “Cask” for $75 which was 3 
per cent. of his salary, marking the stub “Political Assessment.” 
He had given this check to Mr. Bender in the office of the Fiscal 
Supervisor to take the place of the one for a larger amount re- 
turned. That check was produced in evidence. It bore the en- 
dorsement with a rubber stamp: “Pay to the order of the Union 
Trust Co. of Albany, N. Y. H. H. Bender,” and also the stamp: 
“The Union Trust Co. of Albany, N. Y. Paid.” The witness 
subsequently found on his desk in the Fiscal Supervisor’s office, 
a receipt for this $75 from the Republican State Committee, 
signed, “Louis Stern, Treasurer.” As nearly as he could remem- 
ber, the witness had given this check to Mr. Bender with the 
remark: “Here is my political contribution.” He had not been 
asked by Mr. Bender for any contribution, but they had spoken 
on the subject in a general way as two men might having a com- 
mon political interest. His only conversation with any member 
of the clerical force about contributions had been in 1904, with 
Mr. Wemple, who had told him that he had made a political 
contribution. Mr. Prescott had spoken on the subject, he 
thought, in 1902 and 1904. Mr. Hobbs testified that this talk 
was “simply for him to suggest that he was going to make a con- 
tribution and asked if I wanted to join, or something of that 
kind.” Governor Odell’s notice regarding contributions had not, 
to the witness’s knowledge, been posted in the office. In reply 
to Mr. Bender’s counsel Mr. Hobbs explained that he did not 
know the address of the proper person to receive a contribution, 
though he might have learned it. To the question: “Was that 
the reason you handed it to Mr. Bender—because you didn’t 
know?” he replied: “I think I got rid of it the easiest way I 
could.” He thought Mr. Bender would put it where it would 
do the most good, but had no idea that it was unlawful for him 
to receive it; though he did know the law and had read it, it 
did not occur to him. He knew that Mr. Bender was a member 
of the County Committee, but had not the fact in mind when con- 
tributing. To the question of counsel for the Civil Service Re- 
form Association: “You mean your thought was simply to give 
it to your superior in office?” he said: “Yes, I gave it where I 
knew it would be properly cared for.” Counsel for Mr. Bender 
then asked: “To accomplish your purpose for a campaign con- 
tribution?” and he replied: “Thank you for the suggestion—yes, 
that is it exactly.” 

Edward P. Way testified that in the fall of 1904, while hold- 
ing the office of State Harbor Master of the Port of Albany, he 
received the following letter: 

Albany County Republican Organization. 
Headquarters General Committee. 
No. 6 James Street. 
Albany, N. Y., November 4, 1904. 
Officers : 
James B. McEwan, President. 
Harry H. Bender, Treasurer. 
William Barnes, Jr., State Committeeman. 
Charles R. Hotaling, 1st Vice-President. 
Hiram Griggs, 2d Vice-President. 
John W. Wheelock, 3d Vice-President. 
William B. LeRoy, 4th Vice-President. 
Luther C. Warner, Secretary. 
William P. Hoyland, Chief Clerk. 
Edward P. Way, Esq., 
No. 7 Lumber District, City. 
My Dear Mr. Way: 

Will you please call at these headquarters to-morrow after- 
noon (Saturday) and see me as I have a matter I should like to 
discuss with you. 

Yours very truly, 


H. H. Bennper, Treasurer.” 


As requested, he called at the headquarters on Saturday 
afternoon. The witness testified concerning the call as follows: 
“I met Mr. Bender and he said: ‘I suppose you know what I 
want?’ I said, ‘Yes.’ He said it had always been customary 
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for the Harbor Master to contribute $25 toward the campaign 
fund. I said that I didn’t feel that I could afford to give $25, 


but I would give $10, which was satisfactory. He received the 
ten and I went out.” 


The witness testified that while he held office up to January 
I, 1905, he ceased to perform any active official functions about 
November 1, owing to litigation which finally resulted in the 
law under which he held office being declared unconstitutional. 
The fact was also put in evidence that Mr. Bender was in 
1904 treasurer of the Albany County Republican Organization. 


EVIDENCE IN REPLY. 

On behalf of Mr. Bender and Mr. Prescott, evidence 
documentary and oral was submitted to show animus on 
the part of Mr. Doty in making the complaint, to prove 
that the proceedings begun by the Fiscal Supervisor for 
his removal were not due to his refusal to make a polit- 
ical contribution, but to incompetency and annoying per- 
sonal traits. With that phase of the matter the Civil 
Service Commission has no concern. It may be as- 
sumed that the Fiscal Supervisor’s reasons for not wish- 
ing the continuance of Mr. Doty in his office were legiti- 
mate. The Civil Service Commission consented to the 
transfer of Mr. Doty to the Department of Agriculture, 
thus terminating by consent of all parties removal pro- 
ceedings. The causes which may have led to the com- 


plaint are not material to the issue. 
Testimony was also offered for the purpose of dis- 
crediting Mr. Doty’s testimony. 


George F. Thompson, ex-assemblyman from Niagara County, 
of whom Mr. Doty was a constituent, testified that after Mr. 
Doty had been suspended on charges he sought to have him re- 
instated, that he had a conversation with Mr. Doty and his son 
at the Ten Eyck Hotel, in which Mr. Doty when asked if he was 
ever asked for contributions had said “No.” Mr. Doty testified 
that he did not remember this conversation, but that he had 
never said to anybody that he had not been asked to contribute, 
though he had said that Mr. Bender had never asked him to con- 
tribute. 

Merton K. Doty, son of Edwin A. Doty, testified that he 
was present at the conversation related by Mr. Thompson, that 
Mr. Thompson had asked his father whether or not he had 
been requested to make any political contributions by Mr. Bender 
and that his father had answered that he had not been asked for 
a political contribution by Mr. Bender, but there was nothing said 
about any other request. 

Senator Irving L’Hommedieu testified that he had sought to 
help Mr. Doty as one of his constituents and had plead his case 
with Mr. Bender, and that in the course of one conversation with 
Mr. Doty and his son the question of assessments had come up, 
and one of them, he was not positive whether the father or the 
son (who did most of the talking), but it was in the father’s 
presence, said that he had not been asked for a campaign assess- 
ment by any one. Edwin A. Doty denied having made any such 
statement and Merton K. Doty testified that no such statement 
was made by his father in his presence to Senator L’Hommedieu. 
He had had a conversation alone with Senator L’Hommedieu in 
which he had said that Mr. Bender had never personally asked 
his father for a contribution. Senator L’Hommedieu was mis- 
taken in thinking that he had stated that no request had been 
made by anybody for a political assessment. 


MR. DOTY’S CREDIBILITY. 


Counsel for Mr. Bender and Mr. Prescott, in their 
briefs, attack the credibility of Mr. Doty and lay great 
stress upon the contradictions between his testimony and 
that of Ex-Assemblyman Thompson and Senator 
L’Hommedieu. The differences, however, do not seem 
significant on examination. Mr. Doty’s statement is cor- 
roborated by his son. Messrs. Thompson and L’Homme- 
dieu were interested in adjusting the difficulties of Mr. 
Doty with Mr. Bender. Mr. Prescott apparently did 
not enter into their discussions, and what Mr: Doty 
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meant for an assurance that Mr. Bender had not asked 
him for a contribution might easily have received a 
broader interpretation than was intended. The differ- 
ences are perfectly reconcilable with the truthfulness of 
all the witnesses. It was also pointed out that Mr. Doty’s 
testimony that he saw Mr. Prescott give receipts to Mr. 
Wemple and Mr. Van Liew was contradicted by them 
Mr. Wemple testified that he received no receipt which 
if true, made him an exception to the rule among the 
contributors in the Fiscal Supervisor’s office, and Mr 
Van Liew testified that he found his receipt on his desk. 
That fact does not make impossible the distribution of 
receipts, the laying of them on the desks in the presence 
of the emplovees and the remarks attending the incident, 
substantially as reported by Mr. Doty. But if his error 
or even his untruthfulness in this particular is assumed. 
his essential statements that Mr. Prescott repeatedly 
asked him for a contribution, and that he informed Mr. 
Bender of the request, are unshaken. No denial what- 
ever was made of his testimony on these points, though 
the two men most interested in discrediting it had com- 
plete power to do so, if it were untrue, by offering the 
word of two men of high official standing against the 
word of one man with a grievance and obvious peculiari- 
ties to put him at a disadvantage. 


PROVISIONS OF THE LAW. 


Section 24, of the Civil Service Law, prohibits five dis- 
tinct acts or groups of acts relative to the collection of 
political contributions, which may be enumerated as 
folows: 

(1) It forbids the use of authority or official influ- 
ence, directly or indirectly, by any public servant, to in- 
fluence any other public servant to make a political con- 
tribution. 

(2) It forbids any public servant, in charge of any 
building, office or room occupied for government pur- 
poses, to permit any person to enter the same to collect, 
or receive, or give notice of any political assessment, sub- 
scription or contribution. 


(3) It forbids any person, whether an official or 
not, to enter or remain in such office for the purpose of 
demanding, receiving or giving notice of a political as- 
sessment, subscription, or contribution, or to give notice 
of, demand, collect, or receive any political assessment, 
subscription, or contribution therein. 

(4) It forbids any person to send or direct any 
letter or other writing to any such office for the same 
purpose. 

(5) It forbids any person to have any part in send- 
ing, presenting, or preparing for presentation to a pub- 
lic servant, any political subscription, or to request any 
public servant anywhere to make a political contribution 

It is not the duty and certainly is not the purpose of 
the Civil Service Commission to try any person on a 
criminal charge, or when reporting on the enforcement 
and practical operations of the Civil Service law to sug- 
gest that failure to observe the requirements of the 
statute, indicating the need of disciplinary or remediai 
measures, constitutes a technical violation of the law 
cognizable by the criminal courts. The Commission is 
not concerned with the question whether or not a mis- 
demeanor has been committed, but merely with condi- 
tions in the public service as they may affect the integrity 
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of the merit system. When the testimony is examined 
from this point of view it is clear that four of these five 
prohibitions of Section 24 of the Civil Service Law have 
been disregarded by Mr. Bender, and that the first, third 
and fifth prohibitions as enumerated have been disre- 
garded by Mr. Prescott. 


MR. PRESCOTT’S ACTIONS. 


Mr. Prescott is Mr. Bender’s secretary, his personal 
appointee and confidential assistant. A request from 
him to a subordinate in the same office necessarily car- 
ried with it the weight of his official influence. A sug- 
gestion by him that a political contribution was in order 
was obviously more likely to induce a contribution than 
a similar suggestion from a private citizen, or even an 
official in another department. It is against the exercise 
of any influence whatever of this sort that the first 
prohibition of the statute is plainly directed. Yet in the 
face of it Mr. Prescott asked Mr. Doty for a contribu- 
tion in 1902 and again in 1904, and in the latter year, 
when he received nothing he became insistent, saying. 
“Mr. Doty, I have been waiting for you and I want tc 
send it to-morrow. All the others have chipped in.” He 
went to Mr. Wemple, a Democrat, in 1902, and again in 
1904, suggested to him the propriety of his contributing 
to the Republican fund, and in each case specified the 
amount desired, which was 3 per cent. of the employee’s 
salary. The nature of the influence exercised is shown 
by the testimony of Mr. Wemple, who, when asked if he 
went of his own motion and made the contribution, re- 
plied: “Well, it is rather difficult to explain. I made a 


contribution and I might say it was voluntary, and yet 
it was suggested to me by Mr. Prescott.” 
Mr. Prescott’s notice to Mr. Doty and Mr. Wemple. 


in the Capitol building, that contributions were desired, 
was a disregard also of the third provision of the law. 
iis acceptance of the money placed on his desk by Miss 
Christie was also forbidden by it. The testimony does 
not directly show that Mr. Prescott handled this money, 
but the circumstantial evidence strongly favors that con- 
clusion. Miss Christie was a reluctant and evasive wit- 
ness, but her indefinite description of the receipt which 
she found on her desk shows that it was similar to those 
received in the same manner by other employees whose 
contributions Mr. Prescott admittedly received (though 
where the record fails to show), and warrants the con- 
clusion that Mr. Prescott received them all and handled 
them in substantially the same manner. 

Mr. Prescott also disregarded the fifth prohibition of 
ihe statute by presenting a political subscription to Mr 
Doty, Mr. Wemple and Mr. Van Liew and definitely re- 
questing its payment by Mr. Doty. The law does not 
limit a subscription to a written document. It reads: 
“No person shall send or present any political assessment, 
subscription or contribution to or request its payment 
of any said officer, agent or employee.” The language is 
somewhat awkward but its meaning is clear. The law 
makes no distinction between assessment, subscription, or 
contribution, or rather uses all those words to forbid the 
presentation to a public servant under any disguise of a 
request for contributions. The verbal notice, by any 
person, to a public employee that he awaits a contribu- 
tion is just as much forbidden as the physical thrusting 
of a subscription paper into the hands of that employee. 
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MR. BENDER'S ACTIONS. 


Mr. Bender’s exercise of official influence to induce 
contribution, notwithstanding the first prohibition of the 
iaw, did not extend to direct solicitation of subordinates. 
but it was not the less real. The statute does not merely 
forbid what somebody may regard as “undue” official 
influence, but any official influence. All official influence 
to induce contributions by subordinates is undue, and that 
influence may be exerted negatively and indirectly as 
well as positively and directly. Mr. Bender acted as 
treasurer of the local political organization. He knew, 
the testimony shows, that Mr. Prescott had asked Mr. 
Doty for money and took no action to punish that offense 
or correct the abuse. He knew that Mr. Prescott was re 
ceiving contributions from the clerks in general, and he 
knew the amount and actually presided over the collection 
to the extent of seeing fair play and returning to Mr. 
Hobbs his 5 per cent. check. He disobeyed the order of 
Governor Odell to post a warning in his office and in- 
form his subordinates of their rights. He himself ac- 
cepted contributions from Mr. Hobbs. 

While it appears that Mr. Bender did not directly 
solicit political contributions from subordinates in his 
office, and did not himself, or through others, threaten to 
punish for refusal to make such contributions, and while 
there is no evidence that he exercised or attempted to 
exercise the power or removal for any such refusal. 
it is clear that he did not, as chief of the Fiscal Super- 
visor’s office, bound to enforce the law against political 
assessments, use his authority and influence to prevent its 
violation. On the contrary, he allowed his official con- 
duct to be almost as effective an inducement to contribu- 
tions from his subordinates as personal demands would 
have been, by thus failing, despite orders from the Gov- 
ernor, to warn them of their rights, by permitting his 
confidential secretary not only to receive, but to solicit 
contributions, and even letting one subordinate know that 
he had kept track of the amounts given. 

Mr. Bender himself, on four occasions, received con- 
tributions from Mr. Hobbs in the Fiscal Supervisor’s 
office in disregard of the third provision of the law. 

Mr. Bender disregarded its fourth provision, as enu- 
merated, by sending to Mr. Way at the office where he 
transacted official business, a letter for the purpose of 
collecting from him a political subscription. It is said 
in behalf of Mr. Bender that Mr. Way was not legally 
in office as the law under which he was commissioned was 
declared unconstitutional. That fact might be a bar to 
prosecution, but it does not change the moral aspect of 
the transaction. Mr. Bender wrote to Mr. Way not be- 
cause his titie to office was in doubt, but because he con- 
sidered him an office holder. He asked Mr. Way to con- 
tribute $25 on the ground that it was “customary for the 
harbor master’ to do so, and accepted $10 as a satisfac- 
tion of the obligation when Mr. Way said that he could 
not afford to pay the larger sum. 

This transaction also violated the fifth provision of the 
statute. Mr. Bender, in his capacity as treasurer of the 
Albank County Republican Organization, summoned Mr. 
Way to call upon him, presented to him the question of 
subscribing, saying: “I suppose you know what I want?” 
asked him for $25, and compromised on $10. 


THE PLEA OF AGENCY. 
It is urged by counsel for Mr. Bender and Mr. Pres- 
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cott that the acceptance of contributions voluntarily 
placed in their hands in the office of the Fiscal Super- 
visor did not violate the law, since they did not “re- 
ceive” them within the meaning of that word as used in 
the statute, but acted as mere agents of the contributors. 
In support of this contention reference is made to the 
construction of the federal statute in an opinion of At- 
torney General Harmon (21 opinions of the Attorney 
General of the United States, p. 298) in the case of W. 
M. Bellman. Certain secret agents of the Post Office 
Department, instead of receiving their pay directly from 
the government, were, in order to conceal their identity, 
paid by other officials, one of whom was Bellman. Money 
was sent to him which he distributed to the secret agents. 
An agent residing in Chicago wrote Bellman, who was in 
Washington, an order to take from the contents of his 
next pay envelope $50 and give it to a certain person in 
Washington not in the government employ. Bellman 
took the money as requested and paid it to the person 
designated in that person’s private office. It appeared 
that he did not solicit the order, or have anything to do 
with the disposition of the money after it left his hands, 
but he did know that it was to be used for political pur- 
poses. The Attorney General held that Bellman, while 
physically taking the money from the package “did so 
merely as the agent of the owner who had a right at any 
time to revoke his order and reclaim the money. * * 
Bellman had no more to do with the transaction than a 
mere messenger would have had to whom the owner had 
handed it for delivery.” 

This opinion is not binding as a construction of the 
New York law, though it would be entitled to great 
weight in forming a judgment on a similar state of facts 
But can it be said that Mr. Bender and Mr. Prescott had 
no more to do with the handling of the public employees’ 
money than a mere messenger might have done? Mr. 
Bender, as the treasurer of the County Committee, was an 
official agent of the political body for whose benefit the 
contributions were made and hence cannot be considered 
the mere agent of the other party to the transaction. He 
was not in any sense the banker of his subordinates as 
was Bellman of the agents, for he might have been asked 
to give $50 to the agent’s wife, if she was in Washington, 
as naturally as to deliver the political contribution. Mr. 
Bender was the superior of the contributor with power 
to dismiss him, and he did not distribute money in his 
hands according to the subordinate’s definite order, but 
received from the subordinate checks which he indorsed 
and deposited, and the disposition of the proceeds was 
completely in his power from the time he took the checks. 
So far as any evidence of instruction or agency goes. 
he might have given the money to the County Committee 
instead of to the State Committee. 

As for Mr. Prescott, the theory of passive agency 
scarcely holds in view of Miss Christie’s contribution, 
which was placed on his desk without a word, and with- 
out any note or direction to indicate its purpose. Mr. 
Prescott must have acted on his own responsibility in 
disposing of it. Mr. Prescott was not acting as an agent 
of the contributors when he approached them and gave 
notice of the contribution being in order and even gave 
his own receipt for money. It is to be noted, however, 
that the present record fails to show whether or not he 
received in the office the particular contributions which 
he solicited. 
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GENERAL CONCLUSIONS. 


When attention is turned from the detailed pro- 
visions of the statute and particular acts violative of their 
letter or spirit, and is directed to the consideration of the 
proceedings in the office of the Fiscal Supervisor as a 
whole, it becomes clear that Mr. Bender and Mr. Pres- 
cott, acting with a common purpose and understanding, 
sat at the receipt of custom for the collection of political 
contributions from the employees in the office. Of the 
nine present or former employees examined, every one 
had contributed on one or more occasions to Mr. Bender 
or Mr. Prescott, except Mr. Doty, who had been asked 
and refused, Mrs. Kelly, who sent her contribution di- 
rectly to the State Committee, and a page, who was a 
minor. In 1904 all the contributions, both to Mr. Bender 
and Mr. Prescott were for a fixed proportion—3 per 
cent.—of the salaries. Some of the contributors were 
requested to pay. Others gave because it was in the 
atmosphere or because “it was the custom.” The con- 
tributors were not all Republicans and the Democrat who 
contributed did so on Mr. Prescott’s suggestion. Mr. 
Bender knew of Mr. Prescott’s collections, since he told 
Mr. Hobbs that his 5 per cent. check was more than the 
others were giving. As the treasurer of the County 
Committee he was seeking contributions outside the of- 
fice. He failed to post Governor Odell’s notice, to act 
upon Mr. Doty’s information that solicitation was go- 
ing on, or to do anything which would interfere with the 
flow of campaign contributions from his subordinates 
into the hands of himself or his confidential secretary. 
To say that separate acts all in harmony with and con- 
tributing to the operation of this system are permitted by 
the law is to refine its meaning beyond all effectiveness 
for the protection of public employees. 

The Civil Service Commission desires, in fairness, to 
say that it has had no reason to complain of Mr. Bender 
for any lack or co-operation with it in carrying out those 
sections of the Civil Service Law respecting appoint- 
ments and promotions which it is charged to administer. 
It also realizes that the practices that have prevailed in 
the office of the Fiscal Supervisor were not many years 
ago universal in all public offices in the country, under 
all parties, and probably they persist to-day to a greater 
or less extent in other offices, National, State and city, 
under the administration of both parties. It is easy to 
see how officers brought up to this old tradition of what 
is legitimate in practical polities should be slow to give 
due respect to a reformatory statute interfering with a 
habit so settled. Such considerations, however, while 
they may explain, cannot excuse the abuses discovered. 
If officers sworn to uphold the law may thus fail in their 
duty, or if any theory of this act is to prevail in the ad- 
ministration of public departments which permits the con- 
tinuance of the collecting customs revealed in the Fiscal 
Supervisor’s office, or any refinement of them which ac- 
complishes indirectly the same result of general payments 
of fixed percentages of salaries which are in no true 
sense voluntary as expressions of spontaneous political 
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interest, then the statute for the protection of public em- 
ployees might as well be repealed, for it can with im- 
punity be evaded or defied. The strict enforcement of 
this act in spirit and letter is also necessary as much to 
protect the public as their employees. Not only is the 
principle of assessment politically demoralizing, but as 
the United States Supreme Court has pointed out, (ex 
parte Curtis 106 U. S. 371): 

“A feeling of independence under the law conduces to 
faithful public service, and nothing tends more to take away this 
feeling than a dread of dismissal. If contributions from those in 
public employment may be solicited by others in official authority, 
it is easy to see that what begins as a request may end as a de- 
mand. * * * Jf persons in public employ may be called on 
by those in authority to contribute from their personal income to 
the expenses of political campaigns, and a refusal may lead to 
putting good men out of the service, liberal payments may be 
made the ground for keeping poor ones in. So, too, if a part of 
the compensation received for public service must be contributed 
for political purposes, it is easy to see that an increase of com: 
pensation may be required to provide the means to make the con- 
tribution, and that in this way the government itself may be made 
to furnish indirectly the money to defray the expenses of keeping 
the political party in power that happens: to have for the time 
being the control of the public patronage.” 


No power is conferred upon the Civil Service Com- 
mission to enforce Section 24 of the Civil Service Law 
Civil Service Rule II provides that a violation of any of 
the provisions of the Civil Service Law by any person 
of the Civil Service of the State, “shall be considered a 
good cause for the dismissal” of the offender from such 
service, but the Commission itself does not possess the 
power of removal. The Commission’s duty, therefore, 
with reference to the actions of individuals who disregard 
the law has been performed when it has investigated 
concerning the enforcement of the provisions of the sec- 
tion in the office of the Fiscal Supervisor and reported its 
finding to the Governor. 

With reference to the law itself, study of its practical 
operation shows that though the salutary provisions of 
the statute are sweeping the discovery of violations ot 
evasions is not easy. Therefore, the Commission calls 
attention to the recommendation of its last annual re- 
port, and to the bill in accordance therewith introduced 
into the Legislature by Senator White and Assemblyman 
Prentice, providing for an annual statement by civil ser- 
vants of their political contributions, to enable the public 
to know if government departments are being exploited 
and fixed proportions of salaries collected from large 
bodies of public employees. The enactment of such a 
measure would efficiently supplement the law’s provision 
against the assessment of such employees for political 
purposes, and would act as a safeguard against any 
wholesale collection of assessments, however disguised. 

Respectfully submitted, 
CHARLES F. MILLIKEN, 
Roscoe C. E. Brown, 
Joun E. Krart, 

State Civil Service Commission. 


Albany, N. Y., July 19, 1906. 








